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ATTORNEYS FOR OBJECTOR
BIG HORN COAL COMPANY

BEFORE THE ENVIRONMENTAL QUALITY COUNCIL
STATE OF WYOMING

IN RE BROOK MINE APPLICATION )
) Docket Nos. 17-4802, 17-4803,
) and 17-4804 (Consolidated)

TFN 6 2-025 )

BIG HORN COAL COMPANY’S PROPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Big Horn Coal Company, LLC (“Big Horn™), by and through its undersigned
counsel of record, hereby submits its Proposed Findings of Fact and Conclusions of Law
as directed by the Environmental Quality Council’s (“EQC” or the “Council”) order
following the close of evidence at hearing.

INTRODUCTION

The permit application submitted by Brook Mining Company, LLC (“Brook
Mine”) fails to meet the legal requirements of a surface coal mining permit application.
Brook Mine’s multiple failures to provide critical and required information in its permit
application are not minor omissions. Rather, these failures are “deficiencies” that preclude

permit approval. The EQC therefore should enter its Findings of Fact, Conclusions of Law,
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and Order directing the Department of Environmental Quality (“DEQ”) to either deny
Brook Mine’s requested permit, or deem the permit application deficient and require Brook
Mine to affirmatively address each of the deficiencies, resubmit its permit application to
DEQ, and then republish notice of the compliant permit application for public comment
pursuant to the Environmental Quality Act (“EQA”), Wyo. Stat. Ann. § 35-11-406(h)-(k),!
and the applicable rules and regulations.

L. Background

The record of this contested case hearing patently demonstrates that Brook Mine
has spent over three years preparing a permit application that fails to meet statutory and
regulatory requirements. Less critical for this Council’s decision, but an important
consideration nonetheless, throughout the permit application process and in the hearing
before the EQC, Brook Mine consistently demonstrated it has no intent to seriously
consider the objections and concerns of nearby landowners or otherwise address the
deficiencies in its permit application. It is now up to this Council to do so.

Broadly speaking, this Council must determine whether Brook Mine has satisfied
its burden to affirmatively establish that its permit application is legally sufficient and
direct whether (and on what terms) the permit application can proceed to the DEQ for final
written findings and eventual issuance or denial. See Wyo. Stat. Ann. § 35-11-406(k), (p).
To be sure, it is not the burden of Big Horn or any other objector to establish that the permit

application is insufficient. Brook Mine readily admits it bears the burden of proofin these

! According to Wyo. Stat. Ann. § 35-11-103(e)(xxiv) “‘Deficiency’ means an omission or lack of
sufficient information serious enough to preclude correction or compliance by stipulation in the approved
permit to be issued by the director[.]”
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proceedings, which includes the burden of proving to the Council that its permit application
is complete and without deficiencies. See Brook Mine’s Brief on Statutes and Regulations
that the Council Must Consider, p. 10. Yet when objectors identified application
deficiencies at hearing, Brook Mine never showed the Council or the objectors where the
required information could be found in the permit application, nor did Brook Mine
demonstrate that the information contained in the application is accurate and complete.
Brook Mine instead attempted to silence or cast doubt on objector testimony, and addressed
the identified deficiencies in generalities — affirming the type of information contained in
the application, how many pages the application contains, and how long Brook Mine and
DEQ personnel spent preparing and reviewing the application. Generalities do not satisfy
Brook Mine’s burden of proof.

The law requires Brook Mine’s permit application to stand on its own. Analytical
gaps, missing data and inaccurate information required by law to be included in a surface
coal mine permit application simply cannot be remedied with testimonial assurances or by
reference to DEQ’s review process. Moreover, specific surface coal mine application
requirements cannot be satisfied with inaccurate assumptions resulting from limited data
taken from a large, data diverse geographic area. Brook Mine’s permit application itself
must contain the information required by statute and regulation. The required data and
analysis is either present in the permit application or it is not. Without establishing that its
permit application contains all required information, and that all the required information

is accurate, Brook Mine fails to meet its burden as a matter of law.
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1L Scope of the Council’s Review
As this Council is well aware from prior briefing, the parties disagree as to the
proper role of the Council and the scope of its review and decision, particularly as to
whether the Council is to consider the requirements of section -406(n) and whether the
Council is to direct DEQ to approve or deny Brook Mine’s permit application at this time.
The Council is now well aware of precedent? and the parties’ respective positions on this
issue, and Big Horn will not repeat those arguments here. Because the Council has declined
to rule on whether it will consider Section -406(n)’s requirements prior to the parties’
submission of proposed findings of fact and conclusions of law, Big Horn will present its
proposed conclusions of law related to section -406(n) requirements separate from its
proposed conclusions of law related to the legal requirements for surface coal mine permit
applications found elsewhere in the EQA and the DEQ’s Land Quality coal rules and
regulations. All parties do seem to agree that the Council must review and consider
whether Brook Mine’s permit application satisfies Wyo. Stat. Ann. § 35-11-406(a)-(k) and
the DEQ’s Land Quality coal rules and regulations. See Briefs of the Parties in response
to the Council’s Briefing Order, dated June 13, 2017.
III.  Scope of Big Horn’s Objections to Brook Mine’s Permit Application
Brook Mine (also often denominated RAMACO in permit documents or testimony)

plans to develop coal resources via both open pit and highwall/auger mining methods. DEQ

2 See Exhibit 1 to Brook Mine’s Response Brief to Big Horn Coal’s Brief Regarding the Scope of the
[EQC’s] Review and Request for Oral Argument (demonstrating that in The Matter of Objections to Amax
Coal Company, Eagle Butte Mine, TFN 1 6/212, the Council specifically made findings of fact and
conclusions of law related to the requirements of Section -406(n), and ordered DEQ to take specific action
on the permit application).
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